






alter the fact that an institution may show that the 14-day timeframe is not reasonable under its 
given circumstance, and that a different timeframe renders it otherwise in compliance with 
section 668.22(1)(3)(ii). Of critical importance to a reasonable timeframe for the DoD is the 
statutory mandate that institutions, like Respondent, that are required to take attendance, make 
their determinations on the basis of "attendance records.,,9 

As required, Respondent documented the last date of attendance of students who 
withdrew, even when the student failed to provide actual notice of withdrawal. As the record 
shows, Respondent made DoD determinations among a range of timeframes, including 
occasionally within a 14-day time period. 10 Consequently, there is no basis on the facts to 
determine that applying the 14-day timeframe is unreasonable or incompatible with 
Respondent's particular circumstances. As such, I find the 14 days a reasonable assessment of 
when Respondent should have determined that a student ceased attendance. 

Respondent also argues that I should invoke my "plenary power" to void section 
668.22(j) and section 668.22(k)(3)(ii) as unconstitutionally vague, and void enforcement of these 
regulations as a denial of equal protection. In Respondent's view, the requirements in sections 
668.22(j) and 668.22(k)(3)(ii), respectively, that refunds be made "as soon as possible" and that 
the withdrawal date be "the date that the institution becomes aware that the student ceased 
attendance" are sufficiently vague as to lack clear guidance for institutions seeking to calculate 
and submit timely refunds. Similarly, Respondent takes the view that the distinction in section 
668.22(b) between institutions that are required to take attendance and those that are not draws 
an impermissible inequality among the nation's postsecondary institutions. I do not agree. 

First, the reach of my plenary power is not at issue here. At issue is whether Respondent 
must comply with duly promulgated regulations that are explicitly derived from unambiguous 
language in the governing Federal statute. It is axiomatic that agencies are bound by such 
regulations. II Congress drew the distinction between attendance-taking institutions and those 
that are not required to take attendance for refund purposes, and the Department is categorically 
bound to follow what Congress lays down in plain language. 12 As such, I find that Respondent 
failed to return to the government unearned Federal funds within the timeframe required by law. 

9 
20 U.S.c. § 1091b(c)(1)(B). 

10 Judge O'Hair noted and the parties agree on appeal that there are no pertinent facts in dispute. 

I I See, A.D. Transp. Express, Inc. v. United States, 290 F.3d 761, 766 (6th Cir. 2002) ("When an agency 
promulgates regulations it is ... bound by those regulations."); Ctr.for Auto Safety v. DoZe, 828 F.2d 799,806 (D.C. 
Cir. 1987) (recognizing "the principle that a court will require an agency to follow the legal standards contained in 
its own regulations despite the fact that a statute has granted the 'agency discretion in the matter"). 
12 By enacting 20 U.S.C. § 109IB(c), Congress made clear that the "day the student withdrew . . . for institutions 
required to take attendance, is determined by the institution from [] attendance records." 
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ORDER 

ACCORDINGLY, the Initial Decision issued by Administrative Judge Richard F. O'Hair 
on April 3, 2007, is REVERSED and Respondent shall repay the U.S. Department of Education 
the sum of $8,561 . 

So ordered this ,'" day of May 2009. Q. 9 ~ 
Arne Duncan 

Washington, D.C. 
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